Editor's Note: Reconsideration denied by order dated My 18, 1999; appeal
filed dv. No. 99-90J (WD Pa. My 6, 1999)

OFFl CE OF SURFACE MINI NG RECLAVATI N AND ENFCRCEMVENT
V.
THOMPSON BROTHERS QOAL GOMPANY ET AL.
| BLA 97-523 Deci ded April 7, 1999

Appeal froma decision of Administrative Law Judge David Torbett
vacating notice of violation and cessation order. (H97-3-R (H97-4-R H
97-5-R

Rever sed.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Admini strative Procedure: General | y--Surface M ni ng
Gntrol and Recl anation Act of 1977. Appeal s:

General ly--Surface Mning Gontrol and Recl anati on Act
of 1977. Hearings: Procedure

Under the expedited revi ew procedures provided by 43
CFR ' 4.1187(f), solong as the intention to appeal
a decision of an admnistrative lawjudge is clearly
stated on the record, a request to certify the record
to the Board wll be presuned to have been nade as a
natter of law absent an unequi vocal statenent to the
contrary by the noving party.

2. Admnistrative Practice--Sate Laws--Surface Mning
Gntrol and Recl anati on Act of 1977. State Program
General ly--Surface Mning Gontrol and Recl anati on Act
of 1977. Sate Regul ation: Generally

Wiere the proper interpretation of a state statute or
regulation is at issue, the Board wll defer to the
interpretation adopted by state officials or state
agenci es charged wth the admnistration of the
prograns invol ved, in the absence of any contrary state
court decisions adj udicating the question.
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3. Surface Mning Gontrol and Recl amation Act of 1977:
Sate Program General | y--Surface Mning Gontrol and
Recl amation Act of 1977 Sate Regul ation: Generally

Under the provisions of section 315 of the Cormonweal t h
of Pennsylvania dean Sreans Law 35 Pa. Gons. Sat. '
691. 315 (1998), if an acid mne discharge is | ocated
wthin a mne operator's permt, neither fault nor
causation is necessary to inpose liability on the mne
operator.

APPEARANES Aan F. Kirk, Esg., Qearfield, Pennsylvania, for Thonpson
Brothers al Gonpany and A Hamil ton Gontracti ng Conpany; Vdyne A
Babcock, Esq., Gfice of the Solicitor, US Departnent of the Interior,

P ttsburgh, Pennsylvania, for the Gfice of Surface Mning Recl anation and
Enf or cenent .

(P N ON BY ADM N STRATI VE JUDE BURX

The Gfice of Surface Mning Recl anati on and Enforcenent (C8V) has
appeal ed froma deci sion of Admnistrative Law Judge David Torbett, issued
orally on May 7, 1997, follow ng conpl etion of a 3-day hearing, vacating
Notice of Molation (NOV) No. 97-121-377-01 and Gessation Qder (G No.
97-121-377-01 i ssued to Thonpson Brothers Goal CGonpany (Thonpson), as the
permttee, and A Hamlton Gontracti ng Gonpany (Hamlton), as operator,
based on an al |l eged acid nmine drai nage enanating fromthe Mrris No. 2 mne
| ocated on SWP 17810104. For the reasons set forth bel o we reverse.

Initially, we note that the substantive issues 1/ raised by this
appeal revol ve around acid mne drainage occurring at a site identified as
Monitoring Point (MP) #11. That an acid discharge is occurring at that
site now and has occurred there for a considerable tine in the past is
undisputed. Wat is in dispute is whether MP #11 is located within the
exterior limts of permt SW 17810104 and whet her the acid drai nage
occurring i s hydrogeol ogi cal |y connected to the operations bei ng conduct ed
at the Mrris No. 2 mne.

The genesis of the instant controversy began in the course of a study
bei ng conducted by C8M personnel in Qctober 1994, concerning the practices
of the Pennsyl vani a Departnent of Environnental Resources (PACER as they
related to bond rel ease and acid mine drai nage probl ens under the approved
Pennsyl vania program After a review of rel evant PADER records di scl osed
that a bond rel ease sought by Thonpson had been deni ed due to acid mine
di scharge at MP #11, C8Minspector |Isaac E |saacson conducted an on-site
i nspection, acconpani ed by PADER i nspector Onen Bi esi nger.

According to I saacson, the permit naps indicated that the permt
enbraced an area bounded by townshi p road T-680 on the north and township
road T-678 on the east. The permt boundary then proceeded in a generally

1/ There is also a procedural issue dealt wth infra.
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northwesterly direction along the Ral ph H Thonpson property |ine and then
jogged north al ong township road T-675 to its intersection wth townshi p
road T-805 at whi ch point the permt boundary followed T-805 in a westerly
direction. Isaacson |ocated the point of discharge at MP #11 as

imedi ately north of T-805 and within the confines of the permt. (I Tr.
55.) 2/ Wiile mning was bei ng conducted on the permt at that tine, it
was not being conducted in the imnmediate vicinity of MP #11 nor had the
area around MP #11 been previously mned under SMP 17810104. (I Tr. 55
56.)

| saacson noted that the discharge occurred froma seep zone at MP #11
into a drainage ditch al ong T-805 and then proceeded under the road through
aculvert at the rate of approxinately 40 to 50 gallons per mnute. He
took a sanpl e of the discharge and, when subsequent anal ysis of the sanpl e
showed that the water failed to neet applicable effluent imts for pH
acidity, iron, and nanganese, he concluded that a violation of the
commonweal th programexisted. (I Tr. 57, 67.) Wen efforts to get the
commonweal th authorities to i ssue a violati on were unsuccessful, |saacson
recommended i ssuance of a 10-day notice (TDN to the appropriate
commonweal th officials. On Novenber 7, 1994, a TDN was issued by CBMs
Harrisburg Feld Gfice (HHO. See Respondent's Ex. 5.

O Novenber 15, 1994, Mchael W Smth, PADER s Hawk Run O stri ct
M ni ng Manager, responded to the TDON noting that the di scharge was under
hydr ogeol ogi ¢ i nvestigation by PADER and requesting a 6-nonth period to
conplete its investigation. This request was granted. A subsequent
request for an additional 6 nonths was al so granted, as was a further
request for an extension of tine until Decenber 1, 1995, to allowthe
Pennsyl vani a Departnent of Environnental Protection (PADEP) 3/ to finalize
its report, conplete a legal review and determine its future course of
action. See Respondent's Exs. 6, 7, 8 9, 10, 11, and 13.

A Prelimnary Hydrol ogi c Review was conpl eted by PACEP on July 21,
1995. This report concluded that MP #11 was hydrol ogically Iinked to the
areas affected by the Mrris No. 2 surface mining operation. See
Respondent’'s Ex. 12 at 3. Afinal report, entitled Conpl eti on Report
Review was issued on Decenber 19, 1995. See Respondent's Ex. 14. This
final report reaffirnmed the conclusion of the prelimnary report that the
aci d discharge at MP #11 was hydrol ogi cal | y connected to the surface mning
activities being conducted at the Mrris No. 2 mne. 1d.

Followng finalization of the report, discussions ensued between PADEP
and CBM personnel as to what actions woul d be taken next. Thonpson

2/ Snce the transcript for each day's hearing was individual | y nunbered,
citations to the transcript wll be proceeded by roman nuneral s to denote
the day of the transcript followed by the page citation. Thus, "I Tr. 55"
isthe first day's transcript at page 55.

3/ The Pennsyl vani a Departnent of Environnental Resources changed its nane
to the Pennsyl vani a Departnent of Environnental Protection in 1995. The
two acronyns, PADER and PADEP, wi Il be used interchangeabl y throughout this
deci si on.
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had recently filed a nunber of applications seeking a bond rel ease. PADEP,
as part of alitigation strategy, had decided to deny the bond rel ease

appl i cations based on its hydrol ogic anal ysis. This course of action was
chosen because, if Thonpson chose to chal | enge PADEP s concl usions as to
the source of the acid discharge, it woul d bear the burden of show ng error
in the concl usion that Thonpson was responsi bl e for abating the di scharge.
See Respondent’'s Ex. 18. In fact, Thonpson did chal |l enge the denial of
its bond rel ease applications, a chall enge which would eventually lead to a
hearing before the Commonweal th of Pennsyl vani a Envi ronnental Hearing Board
(BB. 4/

Wile CBMofficials were, at first, apparently willing to al | ow PADEP
to pursue this litigation strategy (see Respondent’'s Ex. 18 at 3; | Tr.
225), they subsequent|y becane dissatisfied wth the length of tine
required to obtain a definitive ruling by BB, particularly since, during
BB consideration, no aneliorative actions would occur wth respect to MP
#11. See | Tr. 226-27. Accordingly, by letter dated Gctober 3, 1996,
PADEP was inforned by the HOthat, in CBVIs opi nion, PADEP s response to
the Novenber 7, 1994, TDN did not constitute appropriate action to cause
the violation to be corrected (see 30 CF.R " 842 11(b)(1)(ii)(B)) and,
therefore, a Federal inspection of the site woul d be conducted. See
Respondent’' s Ex. 17. PADEP subsequently sought infornal reviewof this
determnation as provided by 30 CF. R ' 842. 11(b)(2)(iii), challengi ng
CBM's assertions that its response did not constitute appropriate action
under the totality of the circunstances. By decision dated Decenber 13,
1996, the CBMRegional Drector affirmed the determnation of the HOthat
PACEP had failed to take appropriate action in response to the TDN  See
Respondent' s Ex. 19.

A Federal inspection of the site was conducted on January 24, 1997,
resulting in the i ssuance of NO/ s to both Thonpson and Hamlton. Wien a
subsequent i nspection showed a continuation of the acid di scharge probl em
afailure to abate QO was issued. Thonpson and Hamil ton had sought revi ew
of the NO/ s and, upon recei pt of the GQ invoked the expedited review
procedures delineated in 43 CF. R '' 4.1180 to 4. 1187.

Pursuant to the expedited procedures, a hearing was conducted by Judge
Torbett commenci ng on My 5, 1997. The presentation of testinony took 2
days. As indicated above, the testinony generally focussed on two separate
i Ssues.

Frst of all, there was conflicting testinony presented as to whet her
or not MP #11 was physically located wthin the [imts of SW 17810104.

4/ This challenge was ultimately rejected by the BB in a deci sion styl ed
Thonpson Brothers Goal Gonpany, Inc. v. Gonmonweal th of Pennsyl vani a,
Depart nent of Environnental Protection, BB Docket No. 96-028-R | ssued
Septenber 15, 1998. This decision is discussed in sone detail later in
this opinion.
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Wile it was undisputed that MP #11 was | ocated north of township road
T-805, whether or not the northern limts of the right-of-way constituted
t he sout hern boundaries of the permt was disputed on two different bases.
Thus, on the one hand, a question was rai sed whether the southern limt
was properly delimted by the road or by the township boundary between
Morris and Decatur townships. In support of appellants' contention that it
was the townshi p boundary whi ch was to serve as the sout hern boundary of
the permt, testinony was presented to showthat the road and township
lines diverged at the area in question. See | Tr. 241, 254-55.
Aternatively, Thonpson and Hamilton argued that, even if the permtting
naps had intended to followthe road as the sout hern boundary, under

appl i cabl e Pennsyl vania rules (25 Pa. Gode ' 86.37), the area i nedi atel y
north of the road could not legally be wthin the permt area.

The second maj or source of conflict revol ved around the question
whet her the acid discharge at MP #11 was hydrol ogically related to mni ng
operations at the Mrris No. 2 mne. Wile CBMsubntted anal yses
concluding that the operations at the Mrris No. 2 mine were hydrol ogical |y
related to the continuing acid mne problemat MP #11 (see Il Tr. 190-228;
Respondent' s Exs. 2, 12, and 14), Thonpson and Ham | ton present ed evi dence
desi gned to show that, given the hydrogeol ogy of the area, the acid
di scharge occurring at MP #11 could not be related to its mining activities
under permt SWP 17810104. See generally Il Tr. 13-30, 229-34; Appel lants'
Bx. 1.

Upon concl usi on of the evidentiary presentation by both sides, Judge
Torbett issued his oral ruling on My 7, 1997. As aninitia natter, he
held that, if the drainage is occurring froma seep | ocated wthin the
permt, it is irrelevant whether or not there is any rel ationshi p between
mning under the permt and the seep. Judge Torbett held that, regardl ess
of whether or not such a relationship existed, the | essee and operat or
would be liable. (Il Tr. 50-51.) He then turned to the issue of whether
MP #11 was, in fact, located wthin permt SWP 17810104.

n this issue, Judge Torbett concluded that MP #11 coul d not,
consistent wth the plain neaning of 25 Pa. Gode ' 86. 37, be incl uded
wthin the permt area since it was clearly wthin 100 feet of the township
road. (Il Tr. 51-53.) Additionally, he also relied on the testinony of
PADEP i nspector Onen B esinger that the seep was not within the permt.

(e Tr. 53-54.) And, finally, he also based his ruling on the fact that,
if MP #11 were deened to be wthin permt SW 17810104, Thonpson and
Hami | t on woul d have been in viol ation of the permt provisions fromthe
date the permt issued. (Il Tr. 54.)

Havi ng concl uded that MP #11 was of f-permt, Judge Torbett then
exam ned whet her the evi dence established that the acid drai nage was
hydrological ly related to mning at the Mrris No. 2 mne. Preparatory to
his reviewof the conflicting expert evidence on this issue, Judge Torbett
noted that, in his view when the Gvernnent establishes that an individual
ismning and that there is a violation | ocated on the permt,
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the burden falls on the mining conpany to establish that there is no
violation. However, Judge Torbett contrasted the foregoing situation wth
that whi ch obtai ns when the evi dence establishes that a violation does
exist but the situs of the violationis not wthin the permt. Judge
Torbett ruled that, inthis latter situation, the Governnent has the
affirmati ve burden of establishing that the conpany is responsible for the
violation. (Ill Tr. 54-55.) Thus, having al ready concl uded that MP #11
was not wthin permt SMP 17810104, Judge Torbett assigned the burden of
provi ng a hydrol ogi cal connection between the acid seepage at MP #11 and
the operations at the Mrris No. 2 mine to the Gvernment. (111 Tr. 56.)

Turning to the expert testinony, Judge Torbett noted that "both have
very plausi bl e theories based on investigation" and that "quite frankly,
either theory could be true.” (Ill Tr. 57.) He expressly found that "the
experts are at a standoff insofar as what is contained in their testinony.
* * * | pelieve themboth.” (111 Tr. 57-58.) Leaving aside the expert
testinony, Judge Torbett opined that the record showed that the drai nage
had been occurring prior to mning at the Mrris No. 2 mine and that the
recharge for MP #11 was comng froman area on permt but not affected by
mning. (Il Tr. 58-59.)

Based on the above concl usi ons, Judge Torbett deternmined that Thonpson
and Hamlton were not liable for the acid discharge occurring at MP #11.
After making this ruling, a colloquy transpired between Judge Torbett and
counsel for CBVI Because of its inportance to a procedural question
di scussed bel ow, we set it out in relevant part:

JUDE TGRBETT: Al right. Now fromthe gover nnent.
Precisely, | want you to be able to pin down everything | said.
S if you don't agree wth it you won't have to argue about what
| said.

ATTAR\EY BABOOK | think you are quite precise. | don't
have any argunent wth what you said. | do have one questi on.
Do you have a copy of the 43 G-Rwth you perhaps? | don't
renenber what the requirenents for appeal in this case are
whether | have to do it immedi ately.

JUDEE TGRBETT: Nbo, | think the appeal is the sane as in any
way.

ATTAR\EY BABOOK: No, it's different under an expedited
pr ocess.

JUDEE TGRBETIT: | think it's only different ---
ATTAR\EY BABOOK: Maybe only if it's agai nst the conpany.
JUDE TGRBEIT: --- if it's against the governnent. |If it's

agai nst the conpany, there are expedited things they have to do.
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No, | take that back. | believe you do have to appeal this thing
imedi ately if you want to appeal .

ATTAR\EY BABOOK: Wl |, let ne register an appeal then.
Ad if we decide not to after the fact, of course, |'ll wthdraw
it.

JUDE TGRBEIT: Rght. | think you do well to put that on
the record because | believe the way the regs are witten, is the
final decision for the Departnent has to be wthin 30 days and
that includes the appeal tine to the Board. You' re quite right.

You re quite right.

ATTAR\EY BABOOK: | believe | have 24 hours or sonet hi ng
like that but 1'Il --- just to be safe.

JUDE TGRBETT: Wl I, you might as well put it on the record
right nowthat you do intend to appeal it. That doesn't neet the
requi renents of the Board.

ATTAR\EY BABOOK R ght. That doesn't necessarily commit
ne.

JUDE TGRBEIT: Rght. This gives ne notice. Al right.
(I Tr. 61-63.) At this point, Judge Torbett adjourned the hearing.

Subsequent | y, however, a question arose as to the whether or not an
appeal had properly been filed by CGBV Apparently, because of this
uncertai nty, Judge Torbett issued a witten decision on July 29, 1997,
confirmng the oral decision he had rendered on May 7, 1997. BMfiled an
appeal of this witten decision on August 4, 1997.

[1] The first issue to be decided is whether or not CGBMfiled a
proper appeal of Judge Torbett's oral decision. The applicable regul ation,
43 CF.R ' 4.1187(f), provides in relevant part:

If any party desires to appeal to the Board, such party
shal | --

(1) If the admnistrative | awjudge makes an oral ruling,
nake an oral statenent, wthin atine period as directed by the
admnistrative law judge, that the decision is being appeal ed and
request that the admnistrative |lawjudge certify the record to
t he Boar d.

Thonpson and Hamilton argue that CBMfailed to unequivocally note its
appeal and clearly failed to request Judge Torbett to certify the record to

the Board. See Response in (pposition to CBMMtion for Extension of Tine,
at 1-4. M for its part, argued that it did orally appeal at the hearing
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and that its subsequent requests to have Judge Torbett certify the record
went unheeded. 5/ See Mtion for Extension of Tine at 1-2; Brief of
Appel | ant at 4.

W believe that a reviewof the record establishes that CGBMdid, in
fact, file atinely notice of appeal. Wile it is certainly true that Cav
indicated that there was a possibility that it mght not ultinately pursue
its appeal, its present intention at the tine of the hearing to appeal was
clearly expressed. 6/ It is equally clear, however, that nowhere in the
record did counsel explicitly request Judge Torbett to certify the record
to this Board. The question is whether this omssion renders the appeal
ineffective. Ve do not believe that it does.

Wiile it cannot be gainsaid that the regul ation provides that a party
w shing to appeal nust "request that the admnistrative | awjudge certify
the record to the Board,” we believe that where, as here, the record
clearly discloses an intent to appeal, the expression of such an intent
constitutes an inplicit request to certify the record. Indeed, since the
filing of a notice wthout a request for certification would be a feckl ess
endeavor, it is difficult to inagine a situation where a party woul d
expressly note an appeal wthout intending that the record be certified to
the Board. Accordingly, we hold that, under the expedited review
procedures, so long as the intention to appeal is clearly stated the
request to certify the record wll be presuned to have been nade as a
nmatter of law absent an unequi vocal statenent to the contrary by the
novi ng party.

[2] As indicated above, there are two disputed i ssues involved in
this case. The first of these is whether or not MP #11 is located wthin
the boundaries of SMP 17810104. Judge Torbett found that it was not wthin
the mning permt for three separate reasons: (1) S nce MP #11 was,

w thout question, |ocated wthin 100 feet of township road T-805 it coul d
not, consistent wth Pennsylvania law be wthin the mning permt; (2)
Onen B esinger, a PADEP inspector, had testified that he did not believe MP
#11 was wthin the permt; and (3) MP #11 coul d not have been within the
permt since its inclusion would have put the permttee in violation of the
terns of the permt since his permt's issuance. Ve wll examne these
justifications in reverse order.

To the extent that Judge Torbett based his concl usion that MP #11 was
not wthin SMWP 17810104 because its incl usi on woul d have resulted in

5/ Wiile the record provides no evidence of such subsequent requests to
have the record certified, counsel for CBMavers that a nunber of such
requests were orally nade to Judge Torbett. See Brief of Appellant at 4.
6/ Thus, when CBMcounsel declared "Veéll, let ne register an appeal then.
And if we decide not to after the fact, of course, I'lIl wthdrawit™ (111
Tr. 62), (BMIs desire to appeal was nore than adequat el y expressed,
regardl ess of the fact that the possibility renai ned open that, at sone
future date, CBMmght decide not to continue wth the appeal .
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placing the permttee in immedi ate violation of applicabl e Federal and
commonweal th regul ations, we nust reject his conclusion as nere

supposi tion, unsupported by any evidence in the record. GCertainly, it is
unlikely that any permttee would intentional Iy include any acreage wthin
a permt where the effect of such inclusion would be to render it

responsi bl e for corrective treatnent of pre-existing acid mine drai nage,
unl ess either the permttee intended to mine the area or, alternatively,
the permttee was unaware of the existence of the seep or failed to

appr ehend t he consequences whi ch 1 nclusion of the seep in his permt night
entail. The problemwth Judge Torbett's analysis is that nothing in the
record before himnegated the alternative possibilities that the permttee
was unaware of the existence of MP #11 when the permit issued or that the
permttee failed to fully appreciate the consequences whi ch mght result
frominclusion of MP #11 wthin the physical limts of the permt. 7/
Absent such show ngs, Judge Torbett's anal ysis | acks any evidentiary basis.

Insofar as B esinger's testinony i s concerned, our own anal ysi s
convinces us that it cannot be accorded any substantial evidentiary wei ght
insofar as the question of the inclusion of MP #11 wthin SW 17810104 is
concerned. Biesinger's testinony was generally to the effect that, while
he had originally believed that MP #11 was |ocated wthin the permt area,
he had subsequent|y cone to the conclusion that it was outside the permt
boundaries. (I Tr. 239-41, 254-58.) The basis for this concl usion was his
expressed belief that the southern boundary of the permt was not township
road T-805, but rather the township |ine between Mrris and Decat ur
counties and that, at the point in question, the township line veered north
of MP #11. The probl ens whi ch we perceive wth B esinger's testinony are
two-fol d.

FHrst, B esinger provided no i ndependent basis for his asserted
concl usion that the townshi p boundary was the intended sout hern boundary
and proffered no explanation as to why an essential ly invisible boundary
woul d be selected in preference to one clearly delineated on the ground.
Second, we note that while there seens no question that the township |ine
does not exactly natch the road bed of T-805, Appellants' Exhibit 8 clearly
pl aces the township Iine on the south boundary of the road bed as it passes
south of MP #11. Such a location woul d place MP #11 wthin the permt area
regardl ess of whether the permt boundary was the road or the township
boundary. Biesinger's personal conclusion as to the | ocus of the southern
boundary of the permt can thus be afforded no wei ght.

The prinary basis of Judge Torbett's conclusion that MP #11 was not
w thin SW 17810104 was based on his interpretation of 25 Pa. Gode ' 86. 37.

7/ Moreover, while there was evidence that the coal in this area had been
mned through the rel evant seans (i.e., to the Lower Kittanning), this
testinony was provided by Biesinger. See | Tr. 256. The real question,
however, is not what is obvious now but whether or not the permttee was
avare of these facts when the permt was i ssued.
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Thus, he found that, under this provision, MP #11 could not |egally be
located wthin the permt. Inrelevant portion, that regul ation provides:

No permt * * * application wll be approved, unless the
application affirnati vel y denonstrates and the Departnent finds *
* * that all of the followng exists:

* * * * * * *

(5) The proposed permt area is:

* * * * * * *

(iv) Not wthin one hundred (100') feet of the right-of -way
line of any public road, except as provided for in Subchapter D

25 Pa. de ' 86. 37.

PADEP officials had interpreted this provision as nerely a
reaffirmation of the prohibition against mning wthin a 100-foot buffer
zone of a public road unl ess a wai ver of the prohibition was obtained. In
support of this interpretation, it was noted that, under Pennsyl vani a
practice, nunerous nonmnabl e buffer zones were routinely included wthin a
permt, and, indeed, nust be wthin the permt for a waiver to be granted
if one were desired. See Il Tr. 141, 146-48. Judge Torbett, however,
whi | e recogni zing that the actual practice of PADEP may have been
otherw se, relied on what he deened to be the pl ai n neani ng of the words
used in the regulation and interpreted this provision as absol utely
prohibiting the inclusion of any land in a permt which was wthin 100 feet
of a public road unl ess a wai ver of the prohibition against mning wthin
100 feet of a road was first obtained. S nce no such waiver had ever been
sought wth respect to T-805, the 100 feet adjacent to the road (which
i ncluded MP #11) coul d not be wthin SW 17810104.

If the provisions of 25 Pa. Gode ' 86.37 were found wthin the Gode of
Federal Regul ations, it would be difficult to quarrel wth Judge Torbett's
anal ysi s, absent sone clear nanifestation that the literal interpretation
was not intended. See, e.g., Arco Producti on Gonpany v. Ganbel |, 480 U S
531, 548 (1987); Kenai Peninsul a Borough v. A aska, 612 F.2d 1210, 1213
(1980), aff'd sub nom Wbttt v. Alaska, 451 US 259 (1981); 3MRGC (. Inc.,
146 1 BLA 6 (1998); Earl WIlians, 140 I BLA 295, 303-304, 104 I.D
(1997). However, 25 Pa. Gode ' 86.37 is not a Federal regul ation; rather
it is aregulation adopted by the Cormonweal th of Pennsylvania. And, as
CBMhas noted in a suppl enental filing, the Cormonweal th BB has recently
ruled on the preci se question as to the proper interpretation of this
provision in a decision styl ed Thonpson Brothers Goal Gonpany, Inc. V.
Gonmonweal th of Pennsyl vani a, Departnent of Eavironnental Protection, BB
Docket No. 96-028-R issued Septenber 15, 1998, affirmng denial of bond
rel ease for Thonpson and Haml t on.
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I n Thonpson Brothers, the Pennsyl vania Board, after first review ng
the conflicting interpretati ons advanced by the parties, declared:

It iswthin the power of [PACEF| to interpret its own
regul ations. The Departnent's interpretationis entitled to
deference unless we find it to be clearly erroneous. Taking into
account the | anguage of the aforesaid regul ations and the
permtting process, we agree wth the Departnent's interpretation
of the regulations in question. [BEwhasis added.] Wen issuing
a permt for the surface mning of coal, it would not be
practical or even feasible for the Departnent to carve out every
location wthin the boundaries of the permt where mining is
limted or prohibited. A nuch nore reasonabl e approach is that
practiced by the Departnent, whereby the permt covers the entire
area Wthin the permt borders, but certain sections wthin the
permt -- such as the area wthin 100 feet of a roadway or stream
or wthin 300 feet of a dwelling -- nay not be physically
di sturbed unl ess certain conditions are net first.

That a barrier area is part of the permt is further
rei nforced by the manner in which the Departnent views a nine
operator seeking to affect land wthin a barrier area. If a
permttee wshes to affect land located inside a barrier area, it
is not required to add acreage if the barrier areais wthin the
physi cal boundary of the surface mning permt. Wen Thonpson
Brothers sought a variance to mne wthin 100 feet of another
townshi p road runni ng through the Mrris No. 2 mine site, it was
not required to add additional acreage to its permt to mne this
barrier area since it was already considered to be part of the
permt.

Id. at 7-8 (citations omtted).

Faced wth this unequivocal interpretation of the applicable
Pennsyl vani a regul ations, we are constrained to defer to the interpretation
adopted by the BB 8/ This is consistent wth a long line of our
deci si ons whi ch have held that, where the proper interpretation of state
statutes or regulations is at issue, the Board wll defer to the
interpretation adopted by the state officials or agenci es who are charged
wth the admnistration of the programinvol ved, in the absence of any
contrary Sate court decisions adjudicating the question. See, e.g., Exxon
Gonpany, US A, 118 IBLA 30, 32-34 (1991); C& K Petroleum Inc., 27 IBLA
15, 18 (1976); Gcean Dxilling & Exploration (., 21 IBLA 137, 141 (1975);
Beverly Harrell, 12 IBLA 276, 277 (1973).

8/ FRurther, we note that this interpretation of the Pennsyl vani a

regul ati ons has at least been inplicitly recogni zed by Pennsyl vani a courts.
Thus, in a decision styled A Hanlton Gontracti ng Gonpany v. Depart nent
of Environnental Resources, 659 A2d 31 (Pa. Coommu G. 1995), the Qourt
observed that "[t]he mne site has Township Road 605 as its northern
boundary.” 1d. at 33.
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Inlight of the fact that we have rejected Judge Torbett's other bases
for his conclusion that MP #11 was not | ocated wthin SW 17810104, and in
viewof BB s clear holding that 25 Pa. Gode ' 86.37 does not bar inclusion
of barrier areas adjacent to public roads wthin surface mning permts, we
nust reverse Judge Torbett's determnation on this issue. Accordingly, we
expressly hold that MP #11 is located wthin the physical and legal limts
of Thonpson's pernit.

[3] CBMargues that, under the provisions of section 315(a) of the
Gommonweal th of Pennsyl vania's dean Sreans Law (35 Pa. ons. Sat. '
691. 315(a) (1998)), once it is established that MP #11 is located wthin
SW 17810104, the issue of whether or not the operations at the Morris No.
2 mne have been a causative factor in creating or exacerbating the acid
di scharge becones irrel evant. Thonpson and Hamilton, for their part, argue
that the issue of causation is still relevant under Pennsyl vani a | aw even
if it is determned that MP #11 is on the permt.  this question,
however, we believe that CBMis clearly correct.

In North Canbria Fuel Gonpany v. Departnent of Environnental
Resour ces, 621 A 2d 1155 (1993), the Cormonweal th Gourt of Pennsyl vani a,
relying on the Pennsyl vani a Suprene Gourt decision in Gommonweal th v.
Harmar Goal Gonpany, 306 A 2d 308 (1973), expressly held that, under
section 315(a) of the Qean Sreans Law "neither fault nor causation is
necessary to inpose liability." Id. at 1159. After quoting fromthe
Har mar deci si on and a subsequent deci si on of the Gormonweal th Gourt
rendered in Thonpson & Phillips day Gonpany v. Departnent of Eavironnent al
Resour ces, the North Ganbria Gourt continued, "[1]f a discharge occurs from
a mne operator's property, that is all that is needed to i npose
liability." 1d. at 1160. The North Ganbria decision was subsequent|y
affirmed by the Pennsyl vania Suprene Gourt, in a per curiamorder reported
at 648 A 2d 775 (1994).

The cases on whi ch Thonpson and Hamlton rely 9/ are easily
di stingui shed both fromNorth Ganfri a and the i nstant appeal , since those
cases arose not under section 315(a), but rather under section 316 (35 Pa.
Gons. Sat. ' 691.316 (1998)), which deals with the liability of occupants
and | andowners, not those actively engaged in mning under permts issued
by the Gormonweal th of Pennsylvania. 1n North Ganbria, the Gourt revi ewed
t hose sane cases and expressly distingui shed the causation requirenents
found to exi st under section 316 fromthe absolute liability inposed on
mning permttees by section 315. See North Ganbria Fuel Gonpany v.
Depart nent of Evironnental Resour ces, supra at 1161- 62.

9/ Thus, the decisions in National Vdod Preservers, Inc. v. Departnent of
Envi ronnental Resources, 414 A 2d 37 (Pa. 1980), AL Hamlton Gontracting
Gonpany v. Departnent of Environnental Resources, supra, and AH Gove &
Sons v. Departnent of Environnental Resources, 452 A 2d 586 (Pa. Coomw Q.
1982), all arose under section 316 of the dean SreamLaw
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I nasnuch as we have reversed Judge Torbett's concl usion that the situs
of the acid discharge (MP #11) was not wthin SW 17810104, it nust fol | ow
that his actions vacating the NO/ and GO cannot stand. Ve accordingly
reverse Judge Torbett's decision vacating the NO/ and GO and affirmtheir
issuance. S nce the foregoing is dispositive of the instant appeal, we do
not reach the alternative ground for reversal (that Judge Torbett erred in
his finding that operations at the Mrris No. 2 mne were not related to
the acid mne discharge at MP #11) pressed by C8M

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis rever sed.

Janes L. Burski
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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